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INTRODUCTION AND RULE 40(b)(2) STATEMENT 

Less than three years after this Court denied rehearing in California 

Restaurant Association v. City of Berkeley, 89 F.4th 1094 (9th Cir. 2024) 

(“CRA”), a divided panel used this case to “effectively make[] that 

precedent vanish like smoke.” Dissent.36. Rehearing en banc is necessary 

to restore uniformity to this Court’s decisions. 

CRA held that Berkeley’s ban on gas piping was preempted by the 

Energy Policy and Conservation Act, 42 U.S.C. §§6201-6422. Recognizing 

that “EPCA would no doubt preempt” a direct ban on covered gas 

appliances, the Court held that Berkeley could not do indirectly what it 

could not do directly by banning gas piping instead. 89 F.4th at 1107. 

That binding precedent “mandates the same result here.” Dissent.36. 

Instead of banning gas piping, the South Coast Air Quality Management 

District banned combustion emissions by imposing a zero-NOx limit on 

certain gas appliances, “effectively outlawing” covered appliances. Id. 

The panel majority nevertheless upheld the District’s rule. Unable to 

meaningfully distinguish Berkeley’s ordinance, the majority turned to 

the Clean Air Act. The majority held that invoking CAA authority to 

enact a local emissions regulation immunizes that regulation from 

preemption—even when, as here, the regulator never receives approval 

from the U.S. Environmental Protection Agency as the CAA requires. To 

get there, the majority created a conflict between the CAA and EPCA and 

then resolved its imagined conflict by adding an unwritten exception to 
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EPCA. But there is no conflict. The CAA directs states to improve air 

quality while complying with other federal law—including EPCA. 

What’s more, the majority’s CAA theory requires ignoring another 

binding precedent. This Court held in Association of American 

Railroads v. South Coast Air Quality Management District, 622 F.3d 

1094 (9th Cir. 2010), that without EPA approval, the District’s CAA 

authority is “irrelevant”; its local rules must still give way to federal 

preemption, id. at 1097-98. 

Finally, the majority’s alternative holding that Plaintiffs’ facial 

challenge fails is neither correct nor an obstacle to merits review. The 

majority misread Plaintiffs’ claim and elevated pointless formalism over 

substance. The purported pleading defect could be fixed by amendment 

or the way CRA did, by holding that the regulation is preempted only as 

to EPCA-covered products—which is all Plaintiffs contend. 

The Court should grant rehearing en banc. 

BACKGROUND 

1. Responding to the early 1970s oil crisis, Congress enacted EPCA 

in 1975 to create a “comprehensive energy policy” addressing “the serious 

economic and national security problems associated with our nation’s 

continued reliance on foreign energy resources.” Air Conditioning & 

Refrigeration Inst. v. Energy Res. Conservation & Dev. Comm’n, 410 F.3d 

492, 498 (9th Cir. 2005). One component of Congress’s national policy is 
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EPCA’s regulation of many common appliances’ energy efficiency and 

energy use. 

Congress expanded the federal role over time, eventually mandating 

federal standards for many common appliances. 42 U.S.C. §6292;1 see Air 

Conditioning, 410 F.3d at 498-500. Congress charged the Department of 

Energy with setting standards, and it established guardrails to protect 

consumer choice. That includes choice among fuels; the Department must 

set different standards for products that use “different kind[s] of energy.” 

§6295(q)(1)(A). 

As Congress expanded federal control, it contracted state and local 

governments’ role. EPCA’s preemption provision for consumer products 

now reads: 

[E]ffective on the effective date of an energy conservation 
standard established in or prescribed under [§6295] for any 
covered product, no State regulation concerning the energy 
efficiency, energy use, or water use of such covered product 
shall be effective with respect to such product … . 

§6297(c) (emphasis added). Many common appliances are “covered 

products,” including boilers, water heaters, and pool heaters. See §§6291, 

6292, 6313.2 

 

1 All statutory references are to 42 U.S.C. unless otherwise noted. 
2 A separate preemption provision governs industrial equipment. 

§6316(b)(2)(A). Because all agree the provisions work the same way, this 
petition focuses on the consumer provision. 
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2. This Court confronted §6297(c) not long ago. When Berkeley 

effectively banned covered gas appliances by “prohibit[ing] natural gas 

piping … , rendering the gas appliances useless,” this Court held that 

§6297(c) preempted the ban. CRA, 89 F.4th at 1098. 

The Court recognized that EPCA “broadly preempts any state 

regulation concerning ‘energy use’” of covered products. CRA, 89 F.4th at 

1105. It explained that by using the term “concerning,” “Congress 

expressly expanded EPCA’s reach” beyond direct regulations of covered 

appliances. Id. at 1103. And a ban on gas piping “‘concerns’ the energy 

use of those products as much as a direct ban on the products 

themselves.” Id. Recognizing that “EPCA would no doubt preempt an 

ordinance that directly prohibits” gas appliances, id. at 1107, the Court 

reasoned that Berkeley could not take “a more circuitous route to the 

same result” by prohibiting the necessary piping, id. at 1098. After all, 

“States and localities can’t skirt the text of broad preemption provisions 

by doing indirectly what Congress says they can’t do directly.” Id. at 1107. 

Statutory context confirmed the Court’s interpretation. CRA, 89 

F.4th at 1101-04. “Of critical importance” was §6297(f)(3)’s exception for 

certain building codes, which confirms that §6297(c) reaches building 

code requirements that regulate appliances in the real world and thus is 

not limited to regulations that operate on the “factory floor.” Id. at 1101-

03. Restrictions on the Department’s ability to waive preemption under 

§6297(d) likewise illustrated §6297(c)’s “extensive scope” by signaling 
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Congress’s concern with the entire distribution chain. Id. at 1103-04. 

Ultimately, the Court concluded that confining preemption to the 

equivalent of energy conservation standards would “engraft[] a limiting 

component onto the statute,” an approach the Supreme Court has 

rejected. Id. at 1105-07 (cleaned up) (collecting cases). 

The Court denied rehearing en banc. CRA, 89 F.4th at 1098. 

Although the federal government supported Berkeley at the time, it 

has reconsidered its position and now agrees with CRA’s interpretation 

of EPCA. Brief for the United States as Amicus Curiae Supporting 

Appellants at 1-2 & n.1, Ass’n of Contracting Plumbers of N.Y. v. City of 

New York, 180 F.4th 434 (2d Cir. 2026) (No. 25-977), Dkt.26.1. 

3. This case presents “a virtually identical question.” Dissent.37. 

The South Coast Air Quality Management District is a California public 

entity responsible for air quality in the Los Angeles area. Op.7. The 

District’s Rule 1146.2 has long limited certain gas appliances’ emissions 

of nitrogen oxides (NOx), and appliances meeting those limits have long 

been sold in the District. ER-83-85; see ER-39-47 ¶¶5-6, 12. 

This case arose when the District amended Rule 1146.2 in 2024 to 

impose, for the first time, zero-NOx emission limits on certain gas-fired 

boilers, water heaters, pool heaters, and process heaters. ER-37 ¶2; see 

ER-214-35. The rule, by banning combustion emissions, effectively bans 

gas-fired appliances and requires electric replacements. ER-13. 
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Plaintiffs are gas appliance manufacturers and sellers, trade 

associations, affordable housing groups, and labor union groups that 

have had their and their members’ livelihoods harmed by the District’s 

zero-NOx rule. ER-39-67; Opening.Br.15-18. Plaintiffs brought this suit, 

contending that EPCA preempts the zero-NOx rule for the same reasons 

it preempted Berkeley’s gas piping ban. ER-181-213. 

The district court granted summary judgment for the District. ER-17. 

It recognized that the challenged rule “effectively bans the use of covered 

gas fueled boilers and water heaters.” ER-13. But it reasoned that “unlike 

the building code provision at issue in CRA,” the zero-NOx rule “concerns 

the pollution appliances emit, and not how much energy an appliance 

uses, and is therefore outside the scope of the CRA holding.” Id. 

4. A divided panel affirmed. The majority refused to apply CRA 

here, holding instead that EPCA does not preempt emissions regulations 

“enacted pursuant to the” Clean Air Act. Op.17-25. According to the 

majority, the CAA required the District to adopt its zero-NOx rule, and 

so finding that EPCA preempted it “would amount to an implied repeal 

of the CAA.” Id. That, in the majority’s view, triggered a “heavy burden 

of showing a clearly expressed congressional intention.” Op.25 

(attribution omitted). The majority used that heightened burden to 

dismiss both EPCA (due to its “silence” on emissions regulations) and the 

CAA’s own provision requiring compliance with other state and federal 

Case: 25-5129, 08/13/2026, DktEntry: 74.1, (12 of 71)



7 

laws, §7410(a)(2)(E)(i), which the majority thought too “general” to 

overcome the purported conflict. Op.24-25. 

The majority also embraced the district court’s effort to distinguish 

CRA. Op.25-32. Its lead argument relied not on the decision, but on a 

statement from the district court briefing in CRA acknowledging that 

EPCA does not preempt ordinary, non-zero NOx standards. Op.25-26. 

Turning to the actual CRA decision, the majority said the zero-NOx rule, 

unlike Berkeley’s ban, is not a “physical barrier” to using gas; does not 

“say anything about how much or what type of energy an appliance can 

consume”; and regulates appliances’ “output,” not input. Op.27-28. 

Finally, the majority held in the alternative that Plaintiffs’ facial 

challenge fails because Rule 1146.2 covers some appliances that EPCA 

does not. Op.32-35. 

5. Judge Lee dissented, concluding that “CRA controls this case” and 

warning that the majority “effectively makes that precedent vanish like 

smoke.” Dissent.36. As he explained, under CRA’s reasoning, Berkeley’s 

and the District’s different approaches to banning gas appliances make 

no legal difference: “Be it banning gas piping into the appliance as in CRA 

or necessary emissions from the appliance as here, the situation is the 

same—state law ‘rendering the gas appliances useless.’” Dissent.38-39 

(quoting CRA, 89 F.4th at 1098). 

Judge Lee made quick work of the majority’s implied-repeal theory, 

finding “no inherent tension between the CAA and EPCA.” Dissent.40-
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41. He explained that the CAA leaves states free to choose how exactly to 

implement their obligations while “mandat[ing] that States’ 

implementation comply with other federal laws—like EPCA.” Id. (citing 

§7410(a)(2)(E)(i)). 

Judge Lee also rejected the facial-challenge argument. Dissent.41-43. 

He found that Plaintiffs properly “limited their challenge to EPCA 

covered appliances,” Dissent.43 n.6, and observed that the majority’s 

approach would allow states to “evade” facial challenges, Dissent.42. 

REASONS FOR GRANTING REHEARING EN BANC 

I. The Panel Majority Defied Binding Circuit Precedent. 

As Judge Lee recognized, this Court’s CRA decision resolves this case, 

and the Clean Air Act does not support a different result. The majority’s 

contrary conclusion flouted not only CRA but also this Court’s binding 

precedent on the interaction between federal preemption and local air 

quality regulations. And the majority misused the implied-repeal 

standard to override the CAA’s plain text in favor of creating a conflict 

with EPCA. En banc review is warranted to restore the uniformity of this 

Court’s decisions on this important issue. Fed. R. App. P. 40(b)(2)(A). 

A. CRA squarely controls this case. 

1. This Court held less than three years ago that EPCA preempted 

Berkeley’s gas piping ban because that ban effectively prevented the use 

of gas appliances. CRA, 89 F.4th at 1101-02. It reasoned that 

“prohibit[ing] consumers from using” covered appliances “necessarily 
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regulates” those products’ “energy use” within the meaning of §6297(c). 

Id. at 1102-03. Through EPCA, “Congress ensured that States and 

localities could not prevent consumers from using covered products.” Id. 

at 1103; Dissent.37-38. 

The District’s zero-NOx rule is “strikingly similar to”—and legally 

indistinguishable from—Berkeley’s preempted ordinance. Dissent.36. 

Both regulations undisputedly have the same effect: banning covered gas 

appliances. So both are preempted for the same reason. 

It makes no difference that the District “shift[ed] the[] regulatory 

focus” from necessary piping to inevitable emissions. Am. Trucking 

Ass’ns v. City of Los Angeles, 569 U.S. 641, 652 (2013); accord CRA, 89 

F.4th at 1107 (can’t do “indirectly what Congress says they can’t do 

directly”) (collecting cases); Engine Mfrs. Ass’n v. S. Coast Air Quality 

Mgmt. Dist., 541 U.S. 246, 252-55 (2004) (rejecting “a distinction between 

purchase restrictions” and “sale restrictions”). Just as Berkeley could not 

“evade preemption by merely moving up one step in the energy chain and 

banning natural gas piping,” CRA, 89 F.4th at 1107, the District cannot 

evade preemption by moving down one step and banning combustion 

emissions. Banning an inevitable byproduct of gas appliances’ energy 

consumption “‘concerns’ the energy use of those products as much as a 

direct ban on the products themselves.” Id. at 1103; Dissent.39. “Simply 

put, CRA controls this case.” Dissent.36. 
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2. The majority’s attempts to distinguish CRA confirm that it is 

indistinguishable. Op.25-31. Tellingly, the majority’s lead argument 

rested not on anything in the decision, but rather on an out-of-context 

statement from the district court briefing. Op.25-27. True, the 

Association said then, as Plaintiffs maintain now, that ordinary NOx 

limits are unlikely to be preempted; their effect on energy use, if any, is 

likely incidental. Dkt.31.2 Ex.U at 23-24; Opening.Br.50; Reply.Br.23-24 

(explaining why ordinary NOx standards have no necessary relationship 

with energy use). Not so for zero-NOx limits, which did not yet exist. 

Regardless, phrases plucked from a brief cannot change what this Court’s 

binding CRA decision says—and what it says controls this case. 

When the majority eventually turned to the CRA decision, its 

attempted distinctions fell short. To start, the majority explained neither 

why a “physical barrier to the use of natural gas” matters nor how the 

District’s ban on installing covered appliances is any less “physical” than 

Berkeley’s ban on installing piping. Op.27. That the District’s rule does 

not “say anything about how much or what type of energy an appliance 

can consume,” id., is equally irrelevant. Neither did Berkeley’s; that was 

the central dispute in CRA. See 89 F.4th at 1098, 1102-03. And one 

binding precedent after the next forecloses the majority’s distinction 

between regulating inputs and outputs, Op.27-28. See, e.g., Am. 

Trucking, 569 U.S. at 652; Engine Mfrs., 541 U.S. at 252-55; CRA, 89 

F.4th at 1107. What matters is “what the state law in fact does.” Wos v. 
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E.M.A. ex rel. Johnson, 568 U.S. 627, 636-37 (2013); accord Rowe v. N.H. 

Motor Transp. Ass’n, 552 U.S. 364, 371-72 (2008) (cannot “produce[] the 

very effect that the federal law sought to avoid”). 

Unable to distinguish the District’s rule from Berkeley’s, the majority 

is left to suggest that because CRA called its holding “narrow,” it must 

not apply here. Op.28-30; see Dissent.39. Of course CRA decided only the 

question presented. But CRA is a binding precedent of this Court, and 

that includes its reasoning, not just the bottom line. See, e.g., Miller v. 

Gammie, 335 F.3d 889, 900 (9th Cir. 2003) (en banc) (“[S]tare decisis 

directs us to adhere not only to the holdings of our prior cases, but also 

to their explications of the governing rules of law.” (attribution omitted)); 

Dissent.40 (collecting cases). To be sure, the Court called its decision “a 

narrow opinion about Berkeley’s building codes.” CRA, 89 F.4th at 1106. 

But that statement was part of the Court’s explanation of why its decision 

did not disturb the Natural Gas Act, require that Berkeley “affirmatively 

make natural gas available everywhere,” or address utilities’ distribution 

of gas. Id. at 1105-06. Those concerns are not at issue here. As the Court’s 

reasoning makes clear, far from being at the outer bounds of EPCA 

preemption, a ban on covered appliances like the District’s zero-NOx rule 

“cuts to the heart of what Congress sought to prevent.” Id. at 1119 (Baker, 

J., concurring). 

All that’s left, then, is the majority’s theory that the CAA compels a 

different result. See Op.30-31. As explained below, it does not. 
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B. The Clean Air Act does not immunize local air quality 
rules from EPCA preemption. 

EPCA lists several exceptions to preemption, none of which mentions 

the Clean Air Act. §6297(c)-(f). The CAA, meanwhile, requires compliance 

with other “Federal or State law.” §7410(a)(2)(E)(i). Although the District 

plays a role in California’s implementation of the CAA, this Court has 

held that its regulations remain local at least until they are submitted to 

and approved by the EPA as part of the state implementation plan. Am. 

R.Rs., 622 F.3d at 1096-98. That did not happen here. 

The majority nonetheless held that the zero-NOx rule is immune from 

preemption because the District adopted it “pursuant to” the CAA. Op.17-

18. To do so, it disregarded both statutes’ text and yet another of this 

Court’s precedents in order to manufacture a conflict between the CAA 

and EPCA—and then resolved its own conflict by “engraft[ing] onto” 

EPCA an unwritten exception for CAA-motivated regulations. Cf. Engine 

Mfrs., 541 U.S. at 253 (reversing this Court’s similar error). 

1. Absent EPA approval, this Court’s precedent forecloses 
the conclusion that the CAA shields the District’s rule. 

This is not the first time the District has tried to use the CAA as a 

shield against federal preemption. In American Railroads—which the 

majority ignored—this Court held that District rules regulating idling 

trains’ emissions were preempted by a federal law regulating rail 

transportation. 622 F.3d at 1096-98. The Court rejected the District’s 

argument that its rules needed to be “harmonize[d]” with federal law in 
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light of its CAA authority. Id. at 1097-98. Because the rules had not been 

approved by the EPA, they were not federally enforceable. Id. at 1098. As 

a result, it was “irrelevant that the Clean Air Act reserves certain 

regulatory authority to the states and localities,” and there was “no 

authority for the courts to harmonize the District’s rules with” a federal 

preemption provision. Id. 

So too here. Like the train emissions rule, the District’s zero-NOx rule 

lacks EPA approval; it has not even been submitted. It is therefore a 

purely local rule that must give way to federal law. The majority’s 

contrary conclusion cannot be squared with American Railroads. 

The majority nonetheless suggested that the CAA compelled the 

District to adopt the zero-NOx rule. Op.21-22. Not even the District 

contended that the CAA “dictate[s]” this or any other “specific regulatory 

actions”; the District claimed only that it had “no practical choice” given 

the difficulty of meeting air quality standards. District.Br.44; accord 

Intervenors.Br.35. That would be true of anything the District tries; its 

own analysis indicates that even if it eliminates all NOx emissions within 

its jurisdiction, emissions from sources beyond its control will prevent 

attainment. See PHLC.Amicus.Br.23-24 (citing D.Ct.Dkt.55-1 at 22). 

Regardless, the practical difficulty of the District’s task does not change 

the fact that it has not obtained EPA approval for the zero-NOx rule, 

leaving the rule without “the force and effect of federal law.” Am. R.Rs., 

622 F.3d at 1098. The EPA’s approval of the District’s and other 
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jurisdictions’ ordinary, non-zero NOx standards does not make up for the 

lack of approval here. Contra Op.22. 

2. In any event, EPCA preemption of the District’s rule 
does not conflict with the CAA. 

Even setting aside the lack of EPA approval, there is no basis for the 

majority’s unwritten exception to preemption for emissions regulations 

“enacted pursuant to” the CAA. Op.18. Congress “explicitly list[ed] a set 

of exceptions” and did not include that one. Rowe, 552 U.S. at 374-75. The 

majority’s only excuse for writing in a CAA exception is the presumption 

against implied repeals. Op.23-25. But there is no conflict between 

applying EPCA preemption as written and giving full force to the CAA. 

“When confronted with” allegedly overlapping federal statutes, courts 

are “not at liberty to pick and choose among congressional enactments 

and must instead strive to give effect to both.” Epic Sys. Corp. v. Lewis, 

584 U.S. 497, 510 (2018) (cleaned up). That is not difficult to do here. 

EPCA preempts regulations concerning covered appliances’ energy use, 

without any exception for emissions regulations. §6297(c). Meanwhile, 

the CAA requires states to implement “all reasonably available control 

measures” to achieve federal air quality standards, §7502(c)(1), while 

also providing assurances that those measures are “not prohibited by any 

provision of Federal or State law,” §7410(a)(2)(E)(i). These statutes are 

in perfect harmony: The CAA tells states to pursue attainment while 

complying with other federal laws, including EPCA. Dissent.40-41. 
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By nonetheless reading the statutes to clash, the majority neglected 

the Supreme Court’s admonition that “[r]espect for Congress as drafter 

counsels against too easily finding irreconcilable conflicts in its work.” 

Epic, 584 U.S. at 511. The majority’s key move was to dismiss 

§7410(a)(2)(E)(i) as “a catchall provision” whose “general language” 

cannot overcome the presumption against implied repeals. Op.24-25. 

That puts the cart before the horse. Section 7410(a)(2)(E)(i) confirms that 

there is no need to establish “that one [statute] displaces the other” here, 

Epic, 584 U.S. at 510. Because the CAA expressly declines to override 

other restrictions on states’ authority, it cannot be read to require states 

to do what EPCA preempts. Applying EPCA preemption to the subset of 

emissions regulations that also concern covered appliances’ energy use is 

therefore consistent with, and not an implied repeal of, the CAA. 

What’s more, the majority never identified any provision of the CAA 

that EPCA preemption would repeal. Op.18-25. Instead, it pointed to “the 

extensive history of federal involvement in the regulation of air pollution” 

and the CAA’s “intricate regulatory scheme.” Op.22-23. But general 

support for emissions regulations is no basis to conclude that Congress 

meant for the CAA to override other restrictions on state authority. “No 

legislation pursues its purposes at all costs.” Am. Express Co. v. Italian 

Colors Rest., 570 U.S. 228, 234 (2013) (cleaned up). And the CAA 

expressly disclaims doing so. §7410(a)(2)(E)(i). 
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The majority also tried contrasting the Department of Energy’s 

responsibility for energy conservation standards with the EPA’s and 

states’ responsibility for emissions. Op.20-21. But nothing about this case 

affects that division of regulatory authority. Especially with the help of 

§7410(a)(2)(E)(i), “there is no reason to think the two agencies cannot 

both administer their obligations and yet avoid inconsistency.” 

Massachusetts v. EPA, 549 U.S. 497, 531-32 (2007). 

Neither does the timing help. Contra Op.24. “Congress was no doubt 

aware of the” CAA when it wrote §6297(c). Id. Had it wanted to exempt 

emissions regulations, it would have said so. 

*** 

At the end of the day, the majority’s attempt to cloak the District’s 

rule in CAA garb would make EPCA preemption for identical regulations 

turn on the regulator’s identity and motivations. The majority conceded 

that Berkeley could not adopt the District’s rule for itself because 

California has not “charged [it] with” implementing the CAA. Op.30. But 

for the District, it is enough to invoke its “authority or obligation under 

the CAA,” never mind the CAA’s requirement of EPA approval or its 

prohibition against violating other federal law. See Op.30-31; see also 

Op.18 (“[p]ursuant to the CAA”); Op.19 (“consistent with the CAA”); 

Op.31 (“exercise their statutory duties under the CAA”). That exception 

is nowhere to be found in EPCA. §6297(c)-(f). And its “end result”—giving 

air quality regulators throughout the country free rein to adopt rules like 
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the District’s—“would undo Congress’s carefully calibrated regulatory 

scheme,” Engine Mfrs., 541 U.S. at 253-55; accord CRA, 89 F.4th at 1104; 

cf. Op.22 (describing the proliferation of zero-NOx regulations). 

II. The Majority’s Alternative Facial-Challenge Holding Is 
Flawed and Presents No Obstacle to Review. 

The panel’s alternative holding that Plaintiffs failed to satisfy the 

facial-challenge standard boils down to a concern that the complaint was 

drafted too broadly. Op.32-35. That concern is misplaced, and it presents 

no barrier to review. 

The majority made clear that its conclusion rests on a pleading 

technicality. It disclaimed any holding that the District’s regulation of 

non-EPCA-covered appliances protects the rule from facial challenges. 

Op.35. Rightly so. The facial-challenge standard is tethered to the 

“plaintiffs’ claim and the relief that would follow.” Doe v. Reed, 561 U.S. 

186, 194 (2010). Plaintiffs need to satisfy it when their claims “reach 

beyond the[ir] particular circumstances,” but only “to the extent of that 

reach.” Id.; accord Mont. Med. Ass’n v. Knudsen, 119 F.4th 618, 620, 623-

24 (9th Cir. 2024) (plaintiffs challenging a statute’s enforcement “in 

health care settings” needed to satisfy the standard only for those 

settings); Dissent.43. The majority thus would see no problem with a 

challenge limited to the rule’s effect on covered appliances; it just 

interpreted Plaintiffs’ complaint to lack that limit. Op.35. 
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The majority is mistaken. From the complaint’s first sentence, 

Plaintiffs have challenged “enforcement of the [District’s] rule imposing a 

zero-NOx standard on certain categories of natural gas appliances covered 

by [EPCA].” ER-183 ¶1; accord ER-212 ¶92 (seeking a declaratory 

judgment that the rule is preempted “because it concerns the energy use 

of appliances covered by [EPCA]”); contra Op.32 (omitting this limiting 

phrase when quoting ¶92). And Plaintiffs unequivocally confirmed both 

below and in this Court that they are challenging only the rule’s effect on 

covered products. SER-7-8; Reply.Br.33-35; see Dissent.43 & n.6. 

Even so, the solution to any purported pleading defect is to cabin the 

remedy to covered products. See Citizens United v. FEC, 558 U.S. 310, 

331 (2010) (distinction between as-applied and facial challenges “goes to 

the breadth of the remedy employed by the Court, not what must be 

pleaded in a complaint”). That is what this Court did in CRA, holding 

that “EPCA preempts Berkeley’s building code’s effect against covered 

products.” 89 F.4th at 1099, 1104. The same relief is warranted here. 

The majority’s decision to reach this issue is no reason to decline en 

banc review. Absent the merits ruling, any problem could be fixed by 

amending the complaint to clarify its scope. But with the merits ruling in 

place, Plaintiffs and others will be bound by the majority’s incorrect 

interpretation of EPCA and the CAA. This Court should not leave the 

conflict between this case and CRA to fester. 
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CONCLUSION 

The Court should grant rehearing en banc. 

Dated: August 13, 2026 

Courtland L. Reichman 
REICHMAN JORGENSEN 
LEHMAN & FELDBERG LLP 

100 Marine Parkway, Suite 300 
Redwood Shores, CA 94605 
Brian C. Baran 
REICHMAN JORGENSEN 
LEHMAN & FELDBERG LLP 

1909 K St. NW, Suite 800 
Washington, DC 20006 

Respectfully submitted, 
/s/ Sarah O. Jorgensen   
Sarah O. Jorgensen 
REICHMAN JORGENSEN 
LEHMAN & FELDBERG LLP 

1201 W. Peachtree St., Suite 2300 
Atlanta, GA 30309  
(650) 623-1401 
sjorgensen@reichmanjorgensen.com 

Counsel for Appellants Rinnai America Corp., Noritz America Corp., 
National Association of Home Builders, California Manufacturers & 

Technology Association, California Restaurant Association, California 
Hotel & Lodging Association, California Apartment Association, 

Plumbing-Heating-Cooling Contractors of California, and Restaurant 
Law Center 

John J. Davis, Jr. 
MCCRACKEN, STEMERMAN & 
HOLSBERRY LLP 

475 – 14th Street, Suite 1200 
Oakland, CA 94612 
(415) 597-7200 
jjdavis@msh.law 
Counsel for Appellant California 
State Pipe Trades Council 

Matthew P. Gelfand 
CALIFORNIANS FOR 
HOMEOWNERSHIP, INC. 

525 S. Virgil Ave. 
Los Angeles, CA 90020 
(213) 739-8206 
matt@caforhomes.org 
Counsel for Appellant Californians 
for Homeownership, Inc. 

Case: 25-5129, 08/13/2026, DktEntry: 74.1, (25 of 71)



20 

CIRCUIT RULE 25-5(f) CERTIFICATION 

I certify under Circuit Rule 25-5(f) that all parties on whose behalf 

this brief is submitted concur in its content. 

Dated: August 13, 2026 /s/ Sarah O. Jorgensen   
Sarah O. Jorgensen 

 

Case: 25-5129, 08/13/2026, DktEntry: 74.1, (26 of 71)



Feedback or questions about this form? Email us at forms@ca9.uscourts.gov
Form 11 Rev. 12/01/

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Form 11. Certificate of Compliance for Petitions for Rehearing

Instructions for this form: https://www.ca9.uscourts.gov/forms/form11instructions.pdf

9th Cir. Case Number(s)

I am the attorney or self-represented party. 

I certify that pursuant to Circuit Rule 40-1, the attached petition for panel

rehearing/petition for rehearing en banc/ to petition is (select one):

Prepared in a format, typeface, and type style that complies with Fed. R. App. P.
32(a)(4)-(6) and contains the following number of words: .

(Petitions and s must not exceed 4,200 words) 

OR

In compliance with Fed. R. App. P. 32(a)(4)-(6) and does not exceed 15 pages.

Signature Date 
(use “s/[typed name]” to sign electronically-filed documents)

25-5129

4,194

/s/ Sarah O. Jorgensen 8/13/2026

Case: 25-5129, 08/13/2026, DktEntry: 74.1, (27 of 71)



ADDENDUM 

Case: 25-5129, 08/13/2026, DktEntry: 74.1, (28 of 71)



FOR PUBLICATION 
 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 

RINNAI AMERICA 
CORPORATION; NORITZ 
AMERICA CORPORATION; 
NATIONAL ASSOCIATION OF 
HOME BUILDERS; CALIFORNIA 
STATE PIPE TRADES COUNCIL; 
CALIFORNIA MANUFACTURERS 
& TECHNOLOGY ASSOCIATION; 
CALIFORNIA RESTAURANT 
ASSOCIATION; RESTAURANT 
LAW CENTER; CALIFORNIANS 
FOR HOMEOWNERSHIP, INC.; 
CALIFORNIA HOTEL & 
LODGING ASSOCIATION; 
CALIFORNIA APARTMENT 
ASSOCIATION; PLUMBING-
HEATING-COOLING 
CONTRACTORS OF 
CALIFORNIA, 
 
  Plaintiffs - Appellants, 
 
   v. 
 
SOUTH COAST AIR QUALITY 
MANAGEMENT DISTRICT, 
 
  Defendant - Appellee, 

 No. 25-5129 
 

D.C. No. 
2:24-cv-10482-

PA-PD 
 
 

OPINION 

 Case: 25-5129, 07/02/2026, DktEntry: 73.1, Page 1 of 43Case: 25-5129, 08/13/2026, DktEntry: 74.1, (29 of 71)



2 RINNAI AMERICA CORP. V. SCAQMD 

 
PEOPLE'S COLLECTIVE FOR 
ENVIRONMENTAL JUSTICE; 
SIERRA CLUB; INDUSTRIOUS 
LABS, 
 
  Intervenor-Defendants -  
  Appellees. 

 
Appeal from the United States District Court  

for the Central District of California 
Percy Anderson, District Judge, Presiding 

 
Argued and Submitted February 5, 2026 

Pasadena, California 
 

Filed July 2, 2026 
 

Before: Kenneth K. Lee, Lucy H. Koh, and Ana de Alba, 
Circuit Judges. 

 
Opinion by Judge Koh; 
Dissent by Judge Lee 

 

 Case: 25-5129, 07/02/2026, DktEntry: 73.1, Page 2 of 43Case: 25-5129, 08/13/2026, DktEntry: 74.1, (30 of 71)



 RINNAI AMERICA CORP. V. SCAQMD  3 

SUMMARY* 

 
Environmental Law 

 
Affirming the district court’s grant of summary 

judgment to South Coast Air Quality Management District 
(“District”), the agency responsible for air pollution control 
in the South Coast Air Basin (“Basin”), the panel held that 
the Energy Policy and Conservation Act (“EPCA”) does not 
preempt the District’s amended Rule 1146.2, which seeks to 
achieve compliance with federal ozone standards under the 
Clean Air Act (“CAA”). The Basin has the worst smog (or 
ground-level ozone) in the country and is in “extreme” 
nonattainment with all federal ozone standards and thus risks 
losing its federal highway funding and being assessed 
substantial penalties. Since its creation in the 1970s, the 
District has implemented rules regulating oxides of nitrogen 
emissions from appliances and other stationary sources in an 
effort to bring itself into compliance with the federal air 
quality standards. Numerous other jurisdictions, including 
Texas and Utah, have adopted similar oxides of nitrogen 
emissions standards for appliances, and the EPA has 
routinely approved these standards.  

In 2022, the District determined that widespread 
adoption of a zero emissions standard across all stationary 
sources, including appliances, was the only viable way to 
bring the Basin into compliance with federal ozone 
standards. As a result, the District passed Rule 1146.2, which 
over the next decade phases in zero oxides of nitrogen 

 
* This summary constitutes no part of the opinion of the court.  It has 
been prepared by court staff for the convenience of the reader. 
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emission standards on certain appliances. The Bay Area 
enacted similar appliance standards in March 2023, and to 
date, no challenge to those standards has been filed.  

The panel held that the District’s effort to comply with 
the federal air quality standards under the CAA was not 
preempted by EPCA, which was designed instead to 
counteract the patchwork of energy efficiency standards for 
appliances that existed in the 1980s. The panel held that 
nothing in the text, structure, or history of EPCA suggested 
that Congress intended to interfere with states’ ability to use 
these well-established methods to achieve compliance with 
federal air quality standards under the CAA. The plaintiffs 
failed to identify any language in EPCA indicating 
Congress’s intent to preempt CAA emissions regulations. 
The panel held that California Restaurant Ass’n v. City of 
Berkeley (“CRA”), 89 F.4th 1094 (9th Cir. 2024), explicitly 
declined to address whether EPCA preempts state 
regulations enacted pursuant to another federal statute and 
repeatedly acknowledged that it was a “very narrow” 
decision. Moreover, the named plaintiff California 
Restaurant Association, which is also a plaintiff in the instant 
case, explicitly conceded in CRA that “regulations of 
nitrogen oxide emissions” do not “concern energy use” and 
are not “barred by [CRA’s] interpretation of the EPCA.” 

The panel further held that the plaintiffs’ facial challenge 
failed because the District’s Rule 1146.2 regulates emissions 
from process heaters, which are not among the list of 
covered products under EPCA and for which the Department 
of Energy has not issued any federal standards. Thus, the 
plaintiffs failed to show that the Rule is unconstitutional in 
every application. 
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Dissenting, Judge Lee wrote that California Restaurant 
Ass’n v. City of Berkeley controls this case.  Just like in 
California Restaurant Ass’n v. City of Berkeley,  EPCA 
preempts the District’s rule on oxides of nitrogen emissions 
because it similarly regulates “energy use” of a “covered 
product.” 
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OPINION 
 

KOH, Circuit Judge: 

Defendant-Appellee South Coast Air Quality 
Management District (the “District”) is the agency 
responsible for air pollution control in the South Coast Air 
Basin (the “Basin”), a region that includes large portions of 
Los Angeles, Orange, Riverside, and San Bernardino 
counties. The Basin has the worst smog, or ground-level 
ozone, in the country and is in “extreme” nonattainment with 
all federal ozone standards under the Clean Air Act 
(“CAA”), 42 U.S.C. § 7401 et seq.  

On June 7, 2024, after determining that widespread 
adoption of zero emissions technology across all stationary 
sources was the only viable way to bring the Basin into 
compliance with federal ozone standards, the District 
adopted amendments to Rule 1146.2 (“Rule 1146.2” or the 
“Rule”). As amended, Rule 1146.2 phases in prohibitions on 
the manufacture, sale, or installation of gas-fired water 
heaters, boilers, and process heaters that emit more than zero 
oxides of nitrogen (“NOx”). Plaintiffs-Appellants, who 
include manufacturers of gas appliances and various 
industry groups, filed suit challenging Rule 1146.2 on the 
grounds that it is preempted by the Energy Policy and 
Conservation Act (“EPCA”), 42 U.S.C. § 6201 et seq. The 
district court granted summary judgment in favor of the 
District. We affirm.   
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I. BACKGROUND AND PROCEDURAL HISTORY 
A. Regulatory Background 

1. Clean Air Act 
The regulation of air pollution has historically been a 

matter of state authority. See Exxon Mobil Corp. v. E.P.A., 
217 F.3d 1246, 1255 (9th Cir. 2000) (“Air pollution 
prevention falls under the broad police powers of the states, 
which include the power to protect the health of citizens in 
the state.”). Beginning in the 1950s, however, Congress 
began enacting a series of laws gradually increasing federal 
involvement in the prevention of air pollution. These early 
federal efforts were focused primarily on funding research 
and providing technical and financial assistance to the states. 
See Train v. Nat. Res. Def. Council, Inc., 421 U.S. 60, 63-64 
(1975) (discussing history of federal involvement). In 1963, 
Congress passed the first iteration of the CAA, the Clean Air 
Act of 1963, Pub. L. No. 88-206, 77 Stat. 392, which, in 
addition to expanding federal research efforts and funding to 
the states, authorized federal authorities “to intervene 
directly to abate interstate pollution in limited 
circumstances.” Train, 421 U.S. at 64.  

The Air Quality Act of 1967, Pub. L. No. 90-148, 81 
Stat. 485, marked the beginning of a shift towards greater 
federal involvement in regulating air pollution. The 1967 
Act required the Secretary of the Department of Health, 
Education and Welfare to promulgate air quality criteria for 
various regions across the United States. See Air Quality Act 
of 1967 § 107(b). However, the 1967 Act “reiterated the 
premise . . . ‘that the prevention and control of air pollution 
at its source is the primary responsibility of States and local 
governments.’” Train, 421 U.S. at 64 (quoting Air Quality 
Act of 1967 § 101(a)(3)). Thus, the states “generally retained 
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wide latitude to determine both the air quality standards 
which they would meet and the period of time in which they 
would do so.” Id.   

The Air Quality Act of 1967 ultimately proved 
ineffective at addressing the growing problem of air 
pollution, in part due to the lack of sufficient federal 
enforcement mechanisms. See id. In response, Congress 
passed the Clean Air Amendments of 1970, Pub. L. No. 91-
604, 84 Stat. 1676, which created the modern federal air 
pollution control program. See Train, 421 U.S. at 64. The 
1970 amendments to the CAA “sharply increased federal 
authority and responsibility in the continuing effort to 
combat air pollution,” while at the same time preserving the 
principle that “the primary responsibility for assuring air 
quality” belonged with the states. Id. (quoting Clean Air 
Amendments of 1970 § 107(a)).  

The CAA aims to “promote reasonable Federal, State, 
and local governmental actions . . . for pollution prevention.” 
42 U.S.C. § 7401(c). 1  To achieve this goal, the CAA 
outlines a framework of “federal-state collaboration.” Ohio 
v. E.P.A., 603 U.S. 279, 283 (2024) (quoting EME Homer 
City Generation, L.P. v. E.P.A., 795 F.3d 118, 124 (D.C. Cir. 
2015)). The best known example of this federal-state 
framework is the CAA’s provisions regarding National 
Ambient Air Quality Standards (“NAAQS”). Under the 
CAA, the U.S. Environmental Protection Agency (“EPA”) 
is required to set standards for certain air pollutants as 
necessary to protect the public health. § 7409(a)(1), (b)(1). 
The EPA must also identify areas that have not attained these 
federal standards (so-called “nonattainment” areas). 

 
1 Hereinafter, all references to “§” refer to Title 42 of the United States 
Code, unless otherwise indicated.  
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§ 7407(d). States are then required to submit a State 
Implementation Plan (“SIP”) for the “implementation, 
maintenance, and enforcement” of the NAAQS in their 
jurisdictions within a specified time period. § 7410(a)(1). In 
crafting SIPs, states bear the “initial and primary 
responsibility for deciding what emissions reductions will be 
required from which sources.” Whitman v. Am. Trucking 
Ass’ns, 531 U.S. 457, 470 (2001); see also § 7401(a)(3) 
(stating that “air pollution prevention (that is, the reduction 
or elimination, through any measures, of the amount of 
pollutants produced or created at the source) and air 
pollution control at its source is the primary responsibility 
of States and local governments”). 

Although the CAA gives states latitude in deciding how 
best to curb emissions, it requires that nonattainment areas 
implement “all reasonably available control measures as 
expeditiously as practicable” or face certain penalties. 
§§ 7502(c)(1), 7413. When prior versions of the CAA 
proved ineffective at adequately controlling pollutants, 2 
Congress amended the CAA in 1990, Pub. L. No. 101-549, 
104 Stat. 2399, to provide more comprehensive regulation of 
specific pollutants, including ozone and particulate matter, 
and to increase the consequences for nonattainment. See S. 
Coast Air Quality Mgmt. Dist. v. E.P.A., 472 F.3d 882, 887-
88 (D.C. Cir. 2006) (discussing 1990 amendments). The 
1990 amendments created a new classification scheme for 
nonattainment areas—ranked from “marginal” to “extreme,” 
§ 7511(a)(1)—and strengthened enforcement measures 

 
2 For example, in response to “widespread failure by the states to attain 
NAAQS,” Congress amended the Clean Air Act in 1977 to allow the 
states more time to attain NAAQS. Coal. for Clean Air v. S. Cal. Edison 
Co., 971 F.2d 219, 222 (9th Cir. 1992).  
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against the worst nonattainment areas, § 7511d. The 
potential penalties faced by “extreme” nonattainment areas 
include the imposition of large annual fees for every ton of 
pollutant emitted over the baseline and the loss of federal 
highway funding. §§ 7509(b), 7413, 7511d.  

2. Energy Policy and Conservation Act 
In 1975, five years after the passage of the Clean Air 

Amendments of 1970, Congress passed EPCA. Enacted in 
the aftermath of the oil embargo imposed against the United 
States by certain countries in 1973 and 1974, “EPCA was 
designed, in part, to reduce the United States’ ‘domestic 
energy consumption through the operation of specific 
voluntary and mandatory energy conservation programs.’” 
Air Conditioning & Refrigeration Inst. v. Energy Res. 
Conservation & Dev. Comm’n, 410 F.3d 492, 498-99 (9th 
Cir. 2005) (quoting S. Rep. No. 94-516, at 117 (1975)). 
When first enacted, EPCA was concerned primarily with 
labeling on consumer appliances. Because “Congress 
believed that better informed consumers and voluntary 
efforts by manufacturers would make energy efficiency 
standards unnecessary,” EPCA required that manufacturers 
label appliances with measures of energy efficiency and 
energy use and “provided that the Secretary of the Federal 
Energy Administration should utilize energy efficiency 
standards if the labeling program proved ineffective.” Id. at 
499. In keeping with this focus on labeling, EPCA contained 
a provision expressly preempting state regulations insofar as 
“they were ‘other than’ the applicable federal rules for 
testing and labeling.” Id. (quoting EPCA, Pub. L. No. 94-
163, § 327(a)(1), 89 Stat. 871, 927 (1975)).  

In 1978, Congress amended EPCA to improve the 
procedures for establishing national standards and to “ensure 

 Case: 25-5129, 07/02/2026, DktEntry: 73.1, Page 11 of 43Case: 25-5129, 08/13/2026, DktEntry: 74.1, (39 of 71)



12 RINNAI AMERICA CORP. V. SCAQMD 

that efficiency improvements will be made expeditiously.” 
Nat. Res. Def. Council, Inc. v. Herrington, 768 F.2d 1355, 
1362 (D.C. Cir. 1985) (quoting H.R. Rep. No. 496, pt. 4 
(1977)). The amended version of EPCA created “a 
nationwide conservation program for appliances and 
required the [Department of Energy (“DOE”)] to prescribe 
minimum energy efficiency standards for thirteen covered 
products.” Air Conditioning, 410 F.3d at 499.  

The DOE, however, declined to promulgate any federal 
standards and instead adopted a general policy of granting 
preemption waivers to states. Id. This resulted in a 
patchwork of different minimum energy efficiency 
standards for the same appliances across the states, which 
complicated appliance manufacturers’ “design, production 
and marketing plans.” Id. at 500 (quoting S. Rep. No. 100-6, 
at 4 (1987)). In response, manufacturer trade associations 
negotiated with the Natural Resources Defense Council to 
establish uniform national standards, which Congress later 
enacted into law through the passage of the National 
Appliance Energy Conservation Act of 1987. Id. at 499-500. 
This 1987 law amended EPCA and broadened its preemption 
provision “to counteract the systems of separate state 
appliance standards that had emerged.” Id. at 500.  

EPCA’s current preemption provision3—the one at issue 
in this case—states that, subject to various exceptions, 
“effective on the effective date of an energy conservation 
standard established in or prescribed under section 6295 of 
this title for any covered product, no State regulation 
concerning the energy efficiency, energy use, or water use 
of such covered product shall be effective with respect to 

 
3 The current version of this provision reflects minor amendments made 
since 1987, none of which are relevant to this appeal. 
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such product.” § 6297(c). EPCA defines “energy use” as 
“the quantity of energy directly consumed by a consumer 
product at point of use, determined in accordance with test 
procedures under section 6293 of this title,” § 6291(4), and 
defines “energy efficiency” as “the ratio of the useful output 
of services from a consumer product to the energy use of 
such product, determined in accordance with test procedures 
under section 6293 of this title,” § 6291(5). “Energy,” in 
turn, is defined as “electricity, or fossil fuels.” § 6291(3). 
“Covered products” include consumer products such as 
refrigerators, air conditioners, water heaters, furnaces, and 
kitchen ovens. §§ 6291(1), 6292. 

B. Factual Background 
The South Coast Air Quality Management District is the 

agency responsible for air pollution control for the South 
Coast Air Basin (the “Basin”), an area that includes Orange 
County and the urban portions of Los Angeles, Riverside, 
and San Bernardino counties. More than 17 million people 
live in the Basin. The Basin has the worst smog, or ground-
level ozone, in the country and is in “extreme” 
nonattainment for all federal ozone pollution standards. See 
40 C.F.R. § 81.305. Ground-level ozone forms when volatile 
organic compounds interact with NOx in the atmosphere in 
the presence of sunlight. Exposure to high levels of ozone 
carries significant health risks, including asthma, chronic 
bronchitis, emphysema, increased susceptibility to 
respiratory infection, and premature death. In 2020, nine of 
the country’s top ten locations most frequently exceeding the 
2015 federal 8 hour ozone standard4—as well as the location 

 
4  In 2015, the EPA set the NAAQS for ozone at a daily maximum 8 hour 
average of 70 parts per billion (“2015 federal 8 hour ozone standard”). 
See 40 C.F.R. § 50.19. 
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with the highest number of days over the 8 hour ozone 
standard and the location with the single highest recorded 
maximum 8 hour average ozone concentration—were all 
located within the Basin. 

Recognizing that the Basin faced “the most critical air 
pollution problem in the nation,” the California legislature 
established the District in 1976 to address the issue. 1976 
Cal. Stat. 891, 893. Under California law, the District is 
required to adopt and amend air quality management plans 
to achieve and maintain federal and state ambient air quality 
standards. See Cal. Health & Safety Code § 40460(a). These 
plans are submitted to the EPA and serve as the federally 
required SIP under the CAA. See id. § 40460(d). 

Since its creation in the 1970s, the District has 
implemented rules regulating NOx emissions from 
appliances and other stationary sources. The District adopted 
the first iteration of the challenged rule, Rule 1146.2, in 
1998. Initially, Rule 1146.2 limited NOx emissions to 30 
parts per million (“ppm”) on most covered appliances. The 
Rule was subsequently amended in 2005, 2006, and 2018 to 
cover a greater number of appliances and to further limit 
emissions to 20 ppm for most covered appliances. Despite 
these and other efforts to reduce emissions, the Basin has 
been unable to attain compliance with federal ozone 
standards. The District is required to bring the Basin into 
attainment of the 2015 federal 8 hour ozone standard by the 
year 2038. To do so, the District must achieve a reduction in 
NOx emissions of 124 tons per day, which equates to a 67 
percent reduction beyond the reductions projected by the 
previously adopted rules and an 83 percent reduction below 
current levels.  
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In December 2022, the District adopted the most recent 
amendment to the District’s air quality management plan 
(the “2022 Plan”). The 2022 Plan found that “there is no 
viable pathway to achieve the needed reductions without 
widespread adoption of zero emissions (ZE) technology 
across all . . . stationary sources, large and small.” To address 
this determination, the 2022 Plan called for the District to 
require zero NOx emissions from commercial water heaters. 
According to the District’s estimates, emissions from 
appliances account for nearly 20 percent of the emissions 
from the residential and commercial combustion stationary 
sources the District regulates.  

The District began rulemaking proceedings to 
implement the 2022 Plan in April 2023. On June 7, 2024, 
following fourteen months of deliberation, the District 
adopted amendments to Rule 1146.2. The stated purpose of 
the Rule is “to reduce Oxides of Nitrogen (NOx) emissions 
from Water Heaters, Boilers, and Process Heaters fired with, 
or designed to be fired with, natural gas.” The Rule prohibits 
the manufacture, sale, or installation of large water heaters, 
small boilers, and process heaters that emit more than zero 
NOx. The Rule’s implementation is subject to staggered 
deadlines based on the type of unit and whether it is installed 
in a new or existing building. The first compliance deadline, 
which applies to a limited subset of units installed in new 
buildings, took effect January 1, 2026. Once fully 
implemented, the Rule will eliminate nearly 10 percent of 
emissions within the Basin.  

C. Procedural Background  
On December 5, 2024, Plaintiffs filed a lawsuit 

challenging the Rule in the Central District of California. In 
the operative first amended complaint, Plaintiffs asserted a 
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single cause of action alleging that the Rule is preempted by 
EPCA. Plaintiffs brought this claim as a facial challenge and 
asserted that “[t]here is no set of circumstances under which 
the rule can be valid under federal law.” Plaintiffs requested 
that the court issue a “declaratory judgment . . . that the 
District’s Rule 1146.2 is preempted by federal law . . . and 
is therefore void and unenforceable,” as well as “a 
permanent injunction enjoining the District from enforcing 
or attempting to enforce Rule 1146.2’s zero-NOx emissions 
limits.”  

On April 14, 2025, Plaintiffs moved for summary 
judgment. The District filed a cross-motion on May 12, 
2025. On July 18, 2025, the district court denied Plaintiffs’ 
motion, granted the District’s motion, and entered judgment 
in favor of the District. On July 22, 2025, the district court 
made modest modifications to its summary judgment order. 
As set forth in its amended order, the district court held that 
the Rule was not preempted because it “does not concern the 
energy use of appliances under the EPCA.” The district court 
explained that “the Rule regulates appliances’ NOx 
emissions in order to address air pollution issues and the 
health risks associated with the combustion of natural gas,” 
and “does not implicate any of the issues the EPCA was 
intended to address.” 

On August 27, 2025, Plaintiffs moved before the district 
court for an injunction pending appeal. The district court 
denied the motion on September 29, 2025. On October 6, 
2025, Plaintiffs filed a motion for an injunction pending 
appeal before this Court, which we denied on December 22, 
2025.  
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II. STANDARD OF REVIEW 
We “review de novo the district court’s order granting 

summary judgment on preemption grounds.” Am. Apparel & 
Footwear Ass’n, Inc. v. Baden, 107 F.4th 934, 938 (9th Cir. 
2024).  

Where, as here, a statute contains an express preemption 
clause, we look to the “text, framework, and historical 
context” of the statute to discern Congress’s intent. R.J. 
Reynolds Tobacco Co. v. County of Los Angeles, 29 F.4th 
542, 552 (9th Cir. 2022); see also Dan’s City Used Cars, Inc. 
v. Pelkey, 569 U.S. 251, 260 (2013) (“We focus first on the 
statutory language, which necessarily contains the best 
evidence of Congress’ pre-emptive intent.” (citation 
modified)). Although we begin with the wording of the 
preemption clause, we “must also consider the statute as a 
whole to determine whether the local [regulation] actually 
conflicts with the overall federal regulatory scheme.” R.J. 
Reynolds, 29 F.4th at 553 (internal quotation marks and 
citation omitted). 
III. DISCUSSION 

The question presented in this appeal is whether EPCA 
preempts the District’s efforts to comply with its obligations 
under the CAA by enacting a zero NOx emissions standard 
for appliances. We hold that it does not. Under the CAA, 
states are required to take “all reasonably available control 
measures” to reduce emissions from existing sources. 
§ 7502(c)(1). Pursuant to the CAA, the District and 
numerous other states and local regulators have long 
regulated appliance emissions, and the EPA has routinely 
approved such regulations. Nothing in the text, structure, or 
history of EPCA suggests that Congress intended to interfere 
with states’ ability to use these well-established methods to 
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achieve compliance with federal air quality standards under 
the CAA. 

Plaintiffs’ arguments to the contrary rely exclusively on 
our decision in California Restaurant Association v. City of 
Berkeley, 89 F.4th 1094 (9th Cir. 2024) [hereinafter CRA]. 
But as explained below, Plaintiffs read CRA far too broadly. 
Contrary to Plaintiffs’ assertions, our “very narrow” 
decision in that case did not consider the issue now before 
us: whether EPCA preempts state regulations enacted 
pursuant to another federal statute, like the CAA. Id. at 1106.  

Finally, even if we were to accept Plaintiffs’ 
interpretation of the scope of EPCA’s preemption provision, 
their facial challenge nonetheless fails. Plaintiffs cannot 
show that the Rule is unconstitutional in every application 
because the Rule regulates emissions from process heaters, 
which are not among the list of covered products under 
EPCA and for which the DOE has not issued any federal 
standards. 

For each of these reasons, addressed in turn below, we 
affirm the district court’s grant of summary judgment in 
favor of the District.  

A. EPCA’s Preemptive Scope Does Not Cover State 
Appliance Emissions Standards Enacted 
Pursuant to the CAA 

EPCA’s preemption provision states, in relevant part, 
that “effective on the effective date of an energy 
conservation standard established in or prescribed 
under section 6295 of this title for any covered product, no 
State regulation concerning the energy efficiency, energy 
use, or water use of such covered product shall be effective 
with respect to such product.” § 6297(c). “Energy use,” in 
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turn, is defined as “the quantity of energy directly consumed 
by a consumer product at point of use, determined in 
accordance with test procedures under section 6293 of this 
title.” § 6291(4).  

As Plaintiffs concede, the text of EPCA contains no 
mention of emissions regulations. Plaintiffs nonetheless 
contend that EPCA’s preemption provision must be 
construed as prohibiting state and local regulators like the 
District from adopting zero NOx emissions standards 
consistent with the CAA. We find no support for that view 
in the text, framework, or history of EPCA. 

Enacted 5 years after the passage of the Clean Air 
Amendments of 1970, EPCA was initially designed to 
establish energy usage labeling requirements on appliances 
in response to the oil crisis of the 1970s. EPCA was then 
expanded in 1978 to create “a nationwide conservation 
program for appliances” and to require the DOE to establish 
“minimum energy efficiency standards for . . . covered 
products.” Air Conditioning, 410 F.3d at 499. The DOE, 
however, failed to do so and instead adopted a general policy 
of granting preemption waivers to states, which led to a 
patchwork of different state efficiency standards for the 
same appliances. Id. at 500. Congress responded by 
amending EPCA again in 1987 and broadening its 
preemption provision “to counteract the systems of separate 
state appliance standards that had emerged.” Id.  

The history of EPCA thus makes clear that Congress was 
concerned with the establishment of uniform conservation 
standards to remedy the patchwork of different state 
standards that existed under the previous regime. This focus 
is reflected in the text of EPCA’s preemption provision. That 
provision provides that once the DOE establishes a national 
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energy conservation standard for a covered product, state 
regulations concerning the energy use or energy efficiency 
of that product are preempted. § 6297(c). The exemptions to 
EPCA preemption further underscore this focus. The 
enumerated list of exemptions includes certain building 
codes, state procurement standards that are more stringent 
than federal energy conservation standards, and waivers “to 
meet unusual and compelling State or local energy or water 
interests.” § 6297(d)-(f). Each exemption relates to the 
energy efficiency and energy use of covered products.  

Notably absent from the text and legislative history of 
EPCA is any mention of appliance emissions standards. 
Indeed, although EPCA grants the DOE the authority to set 
energy conservation standards for appliances, § 6295, 
nothing in that grant of authority suggests that the DOE also 
possesses the authority to dictate state emissions standards.5 
That authority instead falls squarely within the framework of 
“federal-state collaboration” established by the CAA under 
the purview of the EPA. Ohio, 603 U.S. at 283; see 
§ 7409(b)(1). As the U.S. Supreme Court has stated in an 
analogous context, the EPA’s statutory duty to protect the 
public’s health and welfare is “wholly independent” of 
another agency’s “mandate to promote energy efficiency.” 
Massachusetts v. E.P.A., 549 U.S. 497, 531-32 (2007) 
(rejecting the EPA’s argument that it lacked the authority to 
regulate greenhouse gas emissions from motor vehicles 
“because doing so would require it to tighten mileage 

 
5 In relevant part, EPCA defines an “energy conservation standard” as “a 
performance standard which prescribes a minimum level of energy 
efficiency or a maximum quantity of energy use . . . for a covered 
product.” 42 U.S.C. § 6291(6).  
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standards, a job (according to EPA) that Congress has 
assigned to [the Department of Transportation]”).  

Under the CAA, the EPA is required to set standards for 
air pollutants as necessary to protect the public health, see 
§ 7409(a)(1), and states are required to take “all reasonably 
available control measures as expeditiously as practicable” 
to achieve compliance with those standards, including by 
reducing “emissions from existing sources in the area as may 
be obtained through the adoption, at a minimum, of 
reasonably available control technology,” § 7502(c)(1). 
States that do not comply with these obligations face 
substantial penalties. Areas like the Basin, for example, that 
remain in “extreme” nonattainment with federal standards 
may be fined large annual fees for every ton of pollutant 
emitted over the baseline and may lose their federal highway 
funding. §§ 7509(b), 7413, 7511d.  

For decades, state and local regulators have utilized 
appliance emissions regulations as an important tool to help 
achieve compliance with the NAAQS. The District is one 
example. Since its inception in the 1970s, the District has 
regulated emissions from appliances like furnaces and water 
heaters. The District enacted the first iteration of Rule 
1146.2 in 1998 and has subsequently amended the Rule 
several times to further restrict appliance emissions. These 
regulations are a critical part of the District’s pollution 
control efforts, as emissions from appliances account for 
almost 20 percent of all emissions from the stationary 
sources the District regulates. Indeed, the District’s 2022 
Plan found that widespread adoption of a zero emissions 
standard across all stationary sources, including appliances, 
was the only viable way to bring the Basin into compliance 
with federal ozone standards. In other words, the District has 
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determined that it cannot comply with the CAA unless it 
enacts zero emissions standards like Rule 1146.2.6 

The District is not the only local regulatory agency that 
has relied on appliance emissions regulations. Amici 
identify 35 other jurisdictions ranging from Texas to Utah to 
Washington that have adopted similar low, ultra-low, and 
zero NOx emissions standards for appliances. Moreover, the 
Bay Area enacted zero NOx emissions standards for 
commercial water heaters and furnaces in March 2023, and 
yet to date, over three years later, no challenge to those 
standards has been filed. Over 60 other cities and counties in 
California, as well as states such as Colorado and Maryland, 
are likewise considering policies for zero emissions 
appliances.  

Critically, the federal government has not sought to 
prevent states from enacting these appliance emissions 
regulations but instead has supported the states’ efforts. The 
EPA has approved appliance emissions standards submitted 
by local regulators, including the District, in State 
Implementation Plans since at least 1986. See, e.g., 51 Fed. 
Reg. 600, 602 (Jan. 7, 1986) (approving the Bay Area Air 
Quality Management District’s NOx emissions standards for 

 
6 Plaintiffs agree. Their reply brief states, “Plaintiffs do not doubt that 
Congress has put the District between a rock and a hard place by 
requiring it to meet ambitious air quality targets while denying it control 
over major emission sources.” Nonetheless, the dissent engages in 
speculation without any basis in the record that “California and the 
District could reduce NOx in countless ways beyond the rule at issue 
here.” Dissent at 41 n.4. Even Plaintiffs do not engage in such 
speculation. We note that the District lacks the authority to enact the 
types of regulations proposed by the dissent. For example, under 
California law, the District lacks the authority to regulate emissions from 
motor vehicles. See Cal. Health & Safety Code § 39002. 
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residential central furnaces); 67 Fed. Reg. 16,640 (Apr. 8, 
2002) (approving the District’s NOx emissions standards for 
boilers, steam generators, process heaters, and water 
heaters); 73 Fed. Reg. 73,562, 73,570-71 (Dec. 3, 2008) 
(approving Texas’s NOx emissions standards for water 
heaters, small boilers, and process heaters); 89 Fed. Reg. 
54,358, 54,360 (July 1, 2024) (approving Utah’s NOx 
emissions standards for gas fired water heaters). In fact, in 
the case of San Joaquin Valley (which, similar to the District, 
is in “serious” nonattainment with federal standards), the 
EPA in 2022 expressed concern that San Joaquin Valley’s 
proposed SIP was insufficient because, in part, it lacked a 
zero emissions standard. See 87 Fed. Reg. 60,494, 60,512 
(Oct. 5, 2022). The EPA’s approval of these state appliance 
emissions standards imbues them with “the force and effect 
of federal law,” which, among other things, makes them 
enforceable in federal court. Safe Air for Everyone v. E.P.A., 
488 F.3d 1088, 1097 (9th Cir. 2007) (quoting Trs. for Alaska 
v. Fink, 17 F.3d 1209, 1210 n.3 (9th Cir. 1994)); see also 
§ 7604(a), (f)(4). 

Given the extensive history of federal involvement in the 
regulation of air pollution, Plaintiffs bear a “heavy burden of 
showing” that Congress intended for EPCA to intrude upon 
the intricate regulatory scheme established by the CAA. Epic 
Sys. Corp. v. Lewis, 584 U.S. 497, 510 (2018). Indeed, when 
faced with a claimed conflict between two federal statutes, 
“we come armed with the ‘strong presumption’ that repeals 
by implication are ‘disfavored’ and that ‘Congress will 
specifically address’ preexisting law when it wishes to 
suspend its normal operations in a later statute.” Id. (quoting 
United States v. Fausto, 484 U.S. 439, 452, 453 (1988) 
(citation modified)).  
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Plaintiffs have not offered anything to rebut this 
presumption. As Plaintiffs concede, the text of EPCA makes 
no mention of emissions regulations. Nor have Plaintiffs 
pointed to a single piece of EPCA’s legislative history 
mentioning emissions regulations of any kind, let alone 
indicating that EPCA was intended to preempt states’ ability 
to regulate appliance emissions. At the time of EPCA’s 
initial passage in 1975, Congress was no doubt aware of the 
obligations it had imposed on the states through the CAA 
amendments passed just five years prior. See Pit River Tribe 
v. Bureau of Land Mgmt., 939 F.3d 962, 971 (9th Cir. 2019) 
(“[W]e assume Congress is knowledgeable about existing 
law when it enacts new legislation.”). When EPCA’s 
preemption provision was later amended in 1987, the 
District and multiple other state regulators had already 
promulgated, and the EPA had approved, NOx emissions 
standards for EPCA-covered appliances. See Hall v. U.S. 
Dep’t of Agric., 984 F.3d 825, 840 (9th Cir. 2020) 
(“Congress is presumed to be aware of an agency’s 
interpretation of a statute.”). Yet at no point in crafting or 
amending EPCA did Congress choose to include language 
calling into question the states’ ability to comply with their 
obligations under the CAA by enacting appliance emissions 
regulations.  

Moreover, when Congress amended the CAA in 1990 to 
strengthen its enforcement efforts against nonattainment 
areas, Congress once again did not address, let alone express 
concern about, EPCA preemption. Neither Plaintiffs nor the 
dissent contend otherwise. Instead, Plaintiffs and the dissent 
rely on a catchall provision in the CAA stating that a state’s 
SIP must include assurances that the state “is not prohibited 
by any provision of Federal or State law from carrying out 
such implementation plan.” § 7410(a)(2)(E)(i); see Dissent 
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at 40. But such general language is far from the “clear and 
manifest” expression of Congress’s intent needed to show 
that Congress intended for EPCA to displace the CAA. Epic 
Sys., 584 U.S. at 510 (citation modified). If Congress wanted 
to interfere with the system of federal-state collaboration set 
up by the CAA, impede upon the EPA’s statutory authority 
to protect the public’s health and welfare, or restrict states’ 
ability to comply with federal air quality standards, “one 
would expect Congress to have said so. But Congress said 
nothing.” BNSF Ry. Co. v. Cal. Dep’t of Tax & Fee Admin., 
904 F.3d 755, 766 (9th Cir. 2018).  

In sum, Congress’s silence in EPCA regarding the very 
same types of regulations that Congress and the EPA 
“previously sought to foster counsels against pre-emption.” 
Cal. Div. of Lab. Standards Enf’t v. Dillingham Const., N.A., 
Inc., 519 U.S. 316, 332 n.7 (1997). To hold otherwise would 
amount to an implied repeal of the CAA, and Plaintiffs have 
not carried “the heavy burden of showing a clearly expressed 
congressional intention that such a result should follow.” 
Epic Sys., 584 U.S. at 510 (2018) (citation modified). 

B. Plaintiffs’ Argument Ignores the Limitations to 
EPCA Preemption Recognized in CRA  

Unable to identify anything in EPCA’s text, structure, or 
history indicating a congressional desire to preempt 
appliance emissions regulations, Plaintiffs and the dissent 
instead rely exclusively on our decision in CRA. According 
to Plaintiffs, this case “presents essentially the same 
question” as CRA. The dissent likewise asserts that CRA 
addressed “a virtually identical question to the one raised 
here.” Dissent at 37. Respectfully, we disagree.  

As an initial matter, Plaintiffs’ assertion that CRA 
“squarely controls” our decision in this case is belied by the 
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California Restaurant Association’s own arguments in that 
case. In CRA, the California Restaurant Association (for 
whom the CRA case is named and who is also a plaintiff in 
this case) conceded before the district court that “all sorts of 
ordinary local regulations affecting EPCA-covered 
appliances” including “regulations of nitrogen oxide 
emissions” do not “concern energy use” and are not “barred 
by [the California Restaurant Association’s] interpretation 
of the EPCA.”7 This concession that EPCA does not reach 
NOx emissions regulations dispels Plaintiffs’ contention in 
this case that those very same types of regulations are 
preempted.  

Contrary to the dissent’s assertions, see Dissent at 40 n.3, 
we mention the California Restaurant Association’s position 
in CRA not in order to preclude Plaintiffs from raising new 
or different arguments in this case, but rather to demonstrate 
what issues were and were not considered in CRA. “Cases 
are not precedential for propositions not considered, or for 
matters that are simply assumed.” United States v. Kirilyuk, 
29 F.4th 1128, 1134 (9th Cir. 2022) (citation modified). The 
California Restaurant Association’s assurances in CRA that 
its interpretation of EPCA (which the CRA panel ultimately 
adopted) would not call into question the very type of 
regulation it now challenges—particularly when viewed 
alongside the CRA panel’s repeated assurances that its 

 
7  The District’s request for judicial notice (Dkt. 31) of Exhibits A 
through U, which include the California Restaurant Association’s 
briefing in the CRA litigation as well as state and local air pollution 
regulations, is GRANTED. See Fed. R. Evid. 201; Reyn’s Pasta Bella, 
LLC v. Visa USA, Inc., 442 F.3d 741, 746 n.6 (9th Cir. 2006) (“We may 
take judicial notice of court filings and other matters of public record.”); 
Tollis, Inc. v. Cnty. of San Diego, 505 F.3d 935, 938 n.1 (9th Cir. 2007) 
(“Municipal ordinances are proper subjects for judicial notice.”).  
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“holding is very narrow,” CRA, 89 F.4th at 1106—
demonstrate that the panel did not resolve the issue now 
before us. See Kirilyuk, 29 F.4th at 1134 (“[I]f a prior case 
does not raise or consider the implications of a legal 
argument, it does not constrain our analysis.” (citation 
modified)). 

CRA instead concerned a very different type of 
regulation: a building code ordinance passed by the City of 
Berkeley (“Berkeley”) that “prohibit[ed] natural gas piping 
in [new] buildings from the point of delivery at a gas meter, 
rendering the gas appliances useless.” CRA, 89 F.4th at 
1098. The panel held that because Berkeley’s ordinance 
“prohibit[ed] the installation of necessary natural gas 
infrastructure on premises where covered appliances are 
used,” it was preempted by EPCA. Id. at 1102.8   

Unlike Berkeley’s building code ordinance, which 
operated by physically blocking otherwise available energy 
from reaching its end destination in newly constructed 
buildings, the District’s Rule does not regulate the “energy 
use” of covered appliances at all. The Rule presents no 
physical barrier to the use of natural gas. Nor does the Rule 
say anything about how much or what type of energy an 
appliance can consume provided that the emissions 
requirement is met. Moreover, unlike Berkeley’s ordinance, 
which banned the natural gas infrastructure that supplied gas 

 
8  Judge O’Scannlain wrote a separate concurrence. Although he 
ultimately agreed with the panel’s analysis, he did so only because the 
Ninth Circuit had abandoned (in his view, without clear direction from 
the U.S. Supreme Court) the presumption against preemption in cases 
involving an express preemption provision. See id. at 1111 (O’Scannlain, 
J., concurring). 
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into appliances, the Rule regulates the output of appliances 
by limiting the harmful NOx pollutants they emit.  

Plaintiffs and the dissent brush aside these differences 
and instead construe CRA for the broad proposition that any 
regulation that directly or indirectly results in consumers 
being unable to use gas appliances—including those enacted 
pursuant to a state’s authority under another federal statute—
must be preempted. Dissent at 38-39. But that reading cannot 
be squared with the language of the panel opinion in CRA, 
which recognized important limitations to EPCA 
preemption and declined to take up the issue of a potential 
conflict with another statute.  

In CRA, Berkeley attempted to invoke the Natural Gas 
Act, 15 U.S.C. § 717 et seq., in defense of its ordinance. Id. 
at 1106. Berkeley argued that because the Natural Gas Act 
reserves authority over local distribution of natural gas to the 
states, a finding that Berkeley’s ordinance was preempted by 
EPCA would amount to an implied repeal of that authority. 
Id. The panel ultimately disagreed with the factual premise 
of Berkeley’s argument because, “[r]ather than interfering 
with distribution of natural gas, [Berkeley’s] Ordinance 
prevents a building occupant from using available gas to run 
a covered appliance.” Id. In other words, the panel “s[aw] no 
implied repeal problem” only because Berkeley’s ordinance 
was not an exercise of the state’s authority under the Natural 
Gas Act in the first place. Id. But at the same time, the panel 
made clear that its decision had “nothing to say about a State 
or local government regulation of a utility’s distribution of 
natural gas” and did not “touch on whether [Berkeley] has 
any obligation to maintain or expand the availability of a 
utility’s delivery of gas to meters.” Id. at 1103, 1106. 
Because the panel had no occasion to consider whether 
EPCA would preempt a state’s exercise of its regulatory 
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authority under another federal statute, CRA does not, as 
Plaintiffs and the dissent insist, resolve the question 
presented here.  

Judge Baker further expounded upon the limits to EPCA 
preemption in a separate concurrence. See id. at 1117 (Baker, 
J., concurring) (noting that “EPCA preemption is unlikely to 
reach a host of state and local regulations”). Echoing the 
panel opinion’s acknowledgment that its decision had 
nothing to say about how to resolve a conflict between the 
Natural Gas Act and EPCA, Judge Baker found no 
“indication from its text or structure that EPCA speaks to the 
distribution of natural gas.” Id. Thus, Judge Baker 
concluded, “[i]f a state or local government terminates 
existing gas utility service or declines to extend such service, 
EPCA likely has no application.” Id. Judge Baker provided 
further examples of state regulations that likely fall beyond 
the scope of EPCA preemption, including “state and local 
taxes that might reduce consumption of natural gas”; 
decisions to “terminate[] existing gas utility service”; and 
“measures curtailing the distribution of . . . electricity due to 
wildfire risk or grid limitations.” Id. at 1117 & n.9.  

Moreover, the CRA panel’s determination that 
Berkeley’s building code ordinance was preempted relied 
heavily on the fact that ECPA explicitly identifies certain 
“building code requirements,” including “local building 
code[s] for new construction,” as one type of regulation that 
falls within the scope of EPCA preemption. § 6297(f), (f)(1); 
see CRA, 89 F.4th at 1101 (“Of critical importance here is 
that the structure of the statute indicates that [preempted 
regulations] can include ‘building code requirements.’” 
(quoting § 6297(f))). Indeed, the panel used the term 
“building code[s]” nearly 30 times in its opinion and 
summarized its decision as holding “only that EPCA applies 
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to building codes and that Berkeley’s Ordinance falls with 
the Act’s preemptive scope.” CRA, 89 F.4th at 1101. 
Additionally, although the panel construed some of EPCA’s 
terms broadly, it stressed that “the breadth of EPCA’s 
preemption provision ‘does not mean the sky is the limit,’” 
id. at 1103 (quoting Dan’s City, 569 U.S. at 260), and it 
described its opinion as first “narrow” and then “very 
narrow.” Id. at 1106.9 

Plaintiffs nonetheless argue that a ruling in the District’s 
favor would “gut EPCA’s preemption provision by making 
it trivially easy to evade.” According to Plaintiffs, Berkeley 
could circumvent the effect of the CRA decision by simply 
re-enacting its ban on gas piping under the guise of an 
emissions regulation. What this argument ignores, however, 
is that unlike the District, cities like Berkeley are not charged 
with the authority or obligation under the CAA to attain 
federal air quality standards by regulating emissions. Rather 
than “gut EPCA’s preemption provision,” our holding today 

 
9 In a dissent from the denial of rehearing en banc, Judge Friedland 
advocated for an even narrower reading of EPCA’s preemption 
provision. See CRA, 89 F.4th at 1120 (Friedland, J., dissenting from 
denial of rehearing en banc). In Judge Friedland’s view, the panel 
misconstrued the terms “energy use” and “point of use” by employing 
those terms’ “colloquial meanings instead of the technical meanings 
required by established canons of statutory interpretation.” Id. at 1120-
21. In a recent decision, the Second Circuit likewise rejected the CRA 
panel’s broad reading of EPCA and instead adopted Judge Friedland’s 
interpretation of the statute. See Ass’n of Contracting Plumbers of the 
City of New York, Inc. v. City of New York, __F.4th__, 2026 WL 
1871692, at *13-14 & n.15 (2d Cir. 2026) (noting “a growing consensus 
amongst district courts outside of the Ninth Circuit that EPCA does not 
preempt laws that effectively ban gas-powered appliances”). Even the 
dissent in our case believes that CRA presented a close call on statutory 
interpretation. See Dissent at 36, 38 n.1. 
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merely recognizes that state and local regulators do not 
necessarily run afoul of EPCA preemption when they 
exercise their statutory duties under the CAA by enacting 
emissions standards for covered appliances.10   

Indeed, even Plaintiffs agree that “ordinary” NOx 
appliance emissions standards are sufficiently incidental to 
the purpose of EPCA that they pose no preemption issue. 
Plaintiffs take issue only with the fact that the limit set by 
the District’s Rule is zero (or more precisely, any quantity 
that is effectively zero) instead of some other number. But 
even non-zero emissions standards, like the District’s prior 
20 ppm limit, equally ban some gas appliances (namely, 
those that cannot meet that non-zero standard). Put 
differently, even under non-zero emissions standards, 
manufacturers already have to design and sell different types 
of products to meet these varying emissions standards. 
Plaintiffs fail to square their argument that the District’s 
Rule is preempted with their concession that non-zero 
emissions standards have only an incidental impact on 
energy use.   

 
10 The dissent nevertheless argues that this case presents an “easier call 
than CRA” because EPCA’s preemption provision applies to certain state 
regulations of “covered products,” and EPCA elsewhere “mentions 
‘water heaters.’” Dissent at 39 (quoting § 6292). However, EPCA’s 
preemption provision applies only to “State regulation[s] concerning the 
energy efficiency, energy use, or water use of . . . covered product[s],” 
§ 6297(c), not any and all state laws and regulations that somehow affect 
a covered product. For the reasons explained, the District’s NOx 
emission standard enacted pursuant to a different federal statute, the 
CAA, is not a state regulation covered by EPCA’s preemption provision. 
Moreover, EPCA’s preemption provision itself explicitly discusses 
“building code requirements,” so if anything, CRA presented the easier 
call. See CRA, 89 F.4th at 1101 (noting that the statute’s inclusion of 
building codes was “[o]f critical importance”).  
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Equally unavailing is Plaintiffs’ argument that allowing 
local regulators like the District to set zero emissions 
standards for gas appliances would undermine the goals of 
EPCA by creating a patchwork of standards that EPCA is 
designed to prevent. Again, this argument ignores the fact 
that state and local emissions regulations already vary 
widely. For example, Texas caps NOx emissions at 55 ppm 
or less, whereas Ventura County Air Pollution Control 
District limits NOx emissions to 20 ppm (the same limit as 
existed under the prior iteration of the District’s Rule). 
Plaintiffs do not explain why the patchwork of differing 
emissions standards that currently exists does not implicate 
the very same preemption problem they raise with respect to 
the District’s Rule.  

C. Plaintiffs’ Facial Challenge Fails 
Finally, even if we were to accept Plaintiffs’ expansive 

interpretation of EPCA’s preemption provision, Plaintiffs’ 
facial challenge nonetheless fails, which provides an 
independent basis for affirming the district court. 

In Plaintiffs’ amended complaint, Plaintiffs asserted that 
they were “challeng[ing] the facial validity of the District’s 
zero-NOx rule” and that “[t]here is no set of circumstances 
under which the rule can be valid under federal law.” 
Plaintiffs requested that the district court issue a “declaratory 
judgment . . . that the District’s Rule 1146.2 is preempted by 
federal law . . . and is therefore void and unenforceable,” as 
well as “a permanent injunction enjoining the District from 
enforcing or attempting to enforce Rule 1146.2’s zero-NOx 
emissions limits.” Plaintiffs’ decision to bring a facial 
challenge “comes at a cost.” Moody v. NetChoice, LLC, 603 
U.S. 707, 723 (2024). Facial challenges are “the most 
difficult challenge to mount successfully, since the 
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challenger must establish that no set of circumstances exists 
under which the Act would be valid.” Am. Apparel, 107 
F.4th at 938 (quoting United States v. Salerno, 481 U.S. 739, 
745 (1987)). This rule applies equally to preemption 
challenges. Id. To succeed on their facial challenge, 
Plaintiffs must establish “that the [Rule] is unconstitutional 
in all of its applications” or lacks “a plainly legitimate 
sweep.” Id. (quoting Wash. State Grange v. Wash. State 
Republican Party, 552 U.S. 442, 449 (2008)). 

Plaintiffs cannot show that the Rule is unconstitutional 
in every application because the Rule regulates emissions 
from “process heaters,” which are not among the list of 
covered products under EPCA, and for which the DOE has 
not issued any federal standards. See §§ 6292, 6311; 10 
C.F.R. Parts 430, 431. Because there is no federal standard 
in place for process heaters, EPCA preemption does not 
reach those products. See CRA, 89 F.4th at 1104 (noting that 
where a regulation “concerns the ‘energy use’ of covered 
and non-covered products alike, EPCA’s preemptive effect 
is limited to the covered products”).  

Plaintiffs’ challenge is thus similar to that of the 
plaintiffs in American Apparel. There, the plaintiffs brought 
a facial challenge to Oregon’s attempt to regulate 73 
chemicals on the grounds that two federal statutes preempted 
states from imposing requirements different from federal 
requirements. 107 F.4th at 936. Our Court determined that 
the plaintiffs’ facial challenge failed because the federal 
Consumer Product Safety Commission had not promulgated 
regulations that would have triggered the relevant 
preemption provisions for all 73 chemicals. See id. at 940-
41. Similarly, here, because the DOE “has not acted to 
regulate all” products regulated by the District’s Rule, EPCA 
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does not, “at least on a facial challenge, expressly preempt” 
the Rule. Id. at 942-43.  

Neither Plaintiffs nor the dissent provide any basis for 
distinguishing American Apparel. Instead, relying on 
Montana Medical Ass’n v. Knudsen, 119 F.4th 618 (9th Cir. 
2024), the dissent contents that we should narrowly construe 
Plaintiffs’ claims within a particular “setting” or “scope.” 
Dissent at 43. In Montana Medical, however, we applied the 
facial challenge standard within the context of a particular 
“setting” because the plaintiffs themselves limited their 
claims to that setting. The same is not true here. 

Montana Medical involved a preemption challenge to a 
Montana statute, HB 702, which prohibited discrimination 
based on vaccination or immunity status. Id. at 620-61. The 
plaintiffs brought suit “to invalidate HB 702 in all health 
care settings” on the theory that, “in health care settings, the 
[Americans with Disabilities Act] requires employers to 
know employee vaccination status and to discriminate on the 
basis of this status.” Id. at 622 (emphases added).11 Given 
that the plaintiffs sought to “enjoin HB 702 across all health 
care settings,” we applied the ordinary rule governing facial 
challenges to that specific context and required the plaintiffs 
to show “‘that no set of circumstances exists under which 
[HB 702] would be valid’ in health care settings.” Id. at 624 
(quoting Salerno, 481 U.S. at 745) (alteration in original).  

Here, unlike in Montana Medical, Plaintiffs have not 
limited their challenge to EPCA covered appliances or to any 
other particular “setting” or “scope.” Rather, Plaintiffs’ 
amended complaint challenged “the facial validity of the 

 
11  The plaintiffs also asserted that HB 702 was preempted by the 
Occupational Health and Safety Act based on a similar theory. See id.  
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District’s zero-NOx rule” and broadly alleged that “[t]here 
is no set of circumstances under which the rule can be valid 
under federal law.” Plaintiffs thus requested “a permanent 
injunction enjoining the District from enforcing or 
attempting to enforce” the Rule’s emissions limits in their 
entirety. Given the sweeping nature of Plaintiffs’ claims and 
requests for relief, we see no reason to cabin Plaintiffs’ 
challenge to only EPCA covered appliances as the dissent 
suggests. Dissent at 43.  

The dissent asserts that our application of the facial 
challenge standard in this case effectively enables a state to 
pass an invalid law so long as the state includes “just one 
outlier valid provision.” Dissent at 42. This concern is 
misplaced. It is the plaintiff, not the state, who decides the 
nature of the claims alleged and the scope of the relief 
sought. See Royal Canin U. S. A., Inc. v. Wullschleger, 604 
U.S. 22, 35 (2025) (stating the general rule that the “plaintiff 
is the master of the complaint” (citation modified)). Here, 
Plaintiffs chose to challenge the Rule in every application 
without distinguishing between appliances which are 
covered by EPCA and appliances which are not. That 
“decision comes at a cost.” Moody, 603 U.S. at 723. Given 
that at least the Rule’s regulation of process heaters falls 
outside the scope of EPCA, Plaintiffs’ facial challenge fails.  
IV. CONCLUSION 

For the foregoing reasons, we affirm the district court’s 
amended order denying Plaintiffs’ motion for summary 
judgment and granting summary judgment in favor of the 
District. 

AFFIRMED. 
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LEE, Circuit Judge, dissenting: 

Just three years after California Restaurant Association 
(CRA) v. City of Berkeley—a case strikingly similar to 
ours—the majority opinion effectively makes that precedent 
vanish like smoke.  65 F.4th 1045 (9th Cir. 2023), en banc 
recons. denied and op. amended, 89 F.4th 1094 (9th Cir. 
2024).  I respectfully dissent. 

In CRA, we held that Berkeley’s ordinance banning 
natural gas infrastructure in new buildings was preempted 
under the Energy Policy and Conservation Act (EPCA) 
because that statute bans states from regulating “energy use” 
of a “covered product.”  42 U.S.C. § 6297(c).  Our binding 
decision in CRA mandates the same result here. The South 
Coast Air Quality Management District (AQMD) issued a 
rule banning home appliances that emit nitrogen oxides 
(NOx), effectively outlawing natural gas water heaters made 
by Rinnai America and other companies.  Just like in CRA, 
EPCA preempts AQMD’s rule on NOx emissions because it 
similarly regulates “energy use” of a “covered product.”  

Admittedly, CRA presented a close call on the scope of 
the preemption provision, as reflected by a dissental from 
eight judges and a separate statement from three of our 
senior colleagues.  But this court decided that issue, and we 
must follow our precedents.  Simply put, CRA controls this 
case.    

*  *  *  * 
Congress enacted EPCA in 1975. Pub. L. No. 94-163, 89 

Stat. 871 (1975).  While, as the majority notes, it included 
labeling requirements for consumer appliances, the statute 
went far beyond that to cover fuel export restrictions, 
creation of the Strategic Petroleum Reserve, establishment 
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of automotive fuel efficiency standards, and authorization of 
a mandatory improvement target for home appliances.  Id.   

A dozen years later, Congress amended the statute to 
include a broad preemption provision that “no State 
regulation concerning the energy efficiency, energy use, or 
water use of such covered product shall be effective with 
respect to such product.”  42 U.S.C. § 6297(c) (emphasis 
added).  The statute defines “energy use” as “the quantity of 
energy directly consumed by a consumer product at point of 
use, determined in accordance with test procedures under 
section 6293 of this title.” Id. at § 6291(5).  And a “water 
heater” is included as a “covered product.” Id. at § 6292. 

Around the same time that Congress passed EPCA, 
California established the AQMD.  1976 Cal. Stat. 324 at 
893.  That state agency has issued emissions rules from its 
earliest years.  Id.  A version of the current NOx rule, Rule 
1146.2, was first adopted in 1998, limiting NOx to thirty 
parts per million on most covered appliances.  AQMD then 
repeatedly tightened the emissions limits and covered more 
appliance types until, in 2022, it adopted the zero NOx rule.  
Portions of the amended rule took effect on January 1, 2026. 

DISCUSSION 
I. CRA controls here, requiring preemption of 

California’s rule.   
In California Restaurant Association v. City of Berkeley, 

our court faced a virtually identical question to the one raised 
here.  89 F.4th 1094 (9th Cir. 2023).  There, the California 
Restaurant Association challenged a city building code 
banning natural gas infrastructure in new buildings.  Id. at 
1099.  The court held that the City of Berkeley code 
regulated “energy use” by effectively banning new gas 
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appliances—and thus it ran afoul of EPCA’s preemption 
provision barring states from regulating “energy use” of a 
“covered product.”  Id. at 1098.   

The reasoning behind CRA was simple and logical once 
we accepted the textual interpretation of the preemption 
provision. 1   The CRA court explained that “EPCA is 
concerned with the end-user’s ability to use installed covered 
products at their intended final destinations.”  CRA, 89 F.4th 
at 1102 (emphasis original).  And “by enacting EPCA, 
Congress ensured that States and localities could not prevent 
consumers from using covered products in their homes, 
kitchens, and businesses.  So EPCA preemption extends to 
regulations that address the products themselves and [state 
regulations] that concern their use of natural gas.”  Id. at 
1103 (emphasis original).  And because Berkeley’s ban on 
new gas infrastructure will by definition affect “energy use,” 
the ordinance falls within the preemption provision’s bar on 
“State regulation concerning . . . energy use” of a “covered 
product.”  Id. at 1105. 

CRA’s reasoning mandates the preemption of AQMD’s 
zero NOx rule.  Under CRA, ECPA preempts a state/local 
rule regulating “energy use” if that rule prohibits the use of 
approved appliances.  89 F.4th at 1101.  As the district court 
found, AQMD’s rule undisputedly does that.  The whole 
point of the rule is to prohibit NOx emissions from water 

 
1  To be fair, CRA presented a close call on statutory interpretation 
grounds.  If read at face value (as the CRA court did), the EPCA preempts 
Berkeley’s ban on new gas infrastructure because such a ban regulates 
“energy use.”  On the flip side, if we look at the entire structure and 
context of the statute, then perhaps “energy use” should be read more 
narrowly such that it is tailored to energy efficiency.  But the CRA 
opinion rejected such a reading, and we are bound by the panel’s 
interpretation of the preemption provision.  CRA, 89 F.4th at 1101–1103.   
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heaters and other approved appliances.  Under current 
technology, the zero NOx rule means no natural gas 
appliances.  Be it banning gas piping into the appliance as in 
CRA or necessary emissions from the appliance as here, the 
situation is the same—state law “rendering the gas 
appliances useless.”  CRA, 89 F.4th at 1098.  As CRA noted, 
these policies “concern[]” the energy use of those products 
as much as a direct ban on the products themselves.”  Id. at 
1103. 

If anything, this case is an easier call than CRA because 
AQMD’s anti-NOx rule falls more directly into the heartland 
of EPCA’s preemption provision:  EPCA expressly 
mentions “water heaters” while the statute is silent about the 
gas infrastructure at issue in Berkeley.  42 U.S.C. § 6292.  
This case ought to be a straightforward application of our 
precedent. 

Despite the holding of CRA, the majority latches onto 
boilerplate limiting language in the opinion to effectively 
neuter it.  To be sure, there is some perfunctory language 
saying that the case only addresses the facts presented.  CRA, 
89 F.4th at 1101, 1103, 1106 (limiting holding to the 
building-code facts at issue). 2  But such language means 
little. An opinion by its very nature only addresses the facts 
presented in the case.  See Antonin Scalia, “Common-Law 
Courts in a Civil-Law System: The Role of United States 
Federal Courts in Interpreting the Constitution and Laws,” 
in A Matter of Interpretation: Federal Courts and the Law 3, 
26 (new ed. 2018).   

 
2  There is also some expansive language in the CRA opinion.  89 F.4th 
at 1100–01 (holding that preemption applies to rules beyond “direct or 
facial regulations of covered products”). 
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We, however, look at the reasoning of the opinion and 
even the logic “germane” to the case’s resolution.  Miranda 
B. v. Kitzhaber, 328 F.3d 1181, 1186 (9th Cir. 2003); United 
States v. Johnson, 256 F.3d 895, 914 (9th Cir. 2001) (en 
banc) (Kozinski, J., plurality opinion). Courts then apply 
these binding legal principles to new facts.  That is precisely 
why certain judges on this court fretted about the effect of 
the CRA panel opinion in future cases and tried to rehear the 
case en banc.  CRA, 89 F.4th at 1119, 1126 (Friedland, J., 
dissenting from the denial of rehearing en banc) (urging “any 
future court that interprets the Energy Policy and 
Conservation Act not to repeat the panel opinion’s mistakes” 
and hoping for that result).  But that en banc call failed—and 
the reasoning of the CRA panel opinion should still stand 
today.3 

The majority also relies on the Clean Air Act (CAA) to 
say that the AQMD’s rule furthers the CAA and therefore 
abrogates preemption.  But the CAA does not micromanage 
how the states can meet the goal of cleaner air.  In fact, 
“States bear ‘primary responsibility’ for developing plans to 
achieve air-quality goals.”  Ohio v. E.P.A., 603 U.S. 279, 283 
(2024) (quoting 42 U.S.C. § 7401(a)(3)).  And the CAA 
mandates that States’ implementation comply with other 
federal laws—like EPCA.  42 U.S.C. § 7410(a)(2)(E)(i).  
There are many potential ways the AQMD and California 
can try to improve air quality in the South Coast region—
without violating federal law through the imposition of a 

 
3  The majority also tries to tie the plaintiffs in this case to arguments 
made by the California Restaurant Association in CRA.  While the 
Association was a party in that case, Rinnai and other plaintiffs here were 
not.  These plaintiffs can rightly assert new arguments. 
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zero NOx rule. 4   Put another way, there is no inherent 
tension between the CAA and EPCA. The only tension here 
is between federal law and state law.  And when faced with 
this conflict, federal law preempts state law under the EPCA.  

II. The plaintiffs can rightfully make a facial 
challenge.    

The majority alternatively argues that the plaintiffs are 
making a facial preemption challenge and that such a claim 
fails because AQMD’s rule applies to “process heaters” 
(which are not covered under the EPCA’s preemption 
provision). Admittedly, our case law distinguishing between 
facial and as-applied challenges is complicated, confusing, 
and contradictory.5  But the key question we ask is whether 

 
4  The majority believes the District when it claims “it cannot comply 
with the CAA unless it enacts zero emissions standards like” the rule 
here.  But California and the District are not so limited.  The District 
acknowledges that it regulates “a panoply of emission sources.”  Stricter 
regulation of non-covered appliances is therefore possible.  What’s more, 
“air pollution knows no political boundaries,” so California could require 
reductions in other regions.  Cal. Health & Safety Code § 39001.  
Additionally, California may under the CAA set stricter limits on 
vehicular emissions than general federal standards.  Beentjes v. Placer 
Cnty. Air Pollution Control Dist., 397 F.3d 775, 782 (9th Cir. 2005) 
(quoting Cal. Health & Safety Code §§ 39002, 40000); 42 U.S.C. 
§ 7507.  California and the District could reduce NOx in countless ways 
beyond the rule at issue here. 
5   One key factor is the Salerno principle, which states a facial 
“challenger must establish that no set of circumstances exists under 
which the Act would be valid.”  United States v. Salerno, 481 U.S. 739, 
745 (1987).  As one panel of our court noted, its “applicability in 
preemption cases is not entirely clear.”  Puente Ariz. v. Arpaio, 821 F.3d 
1098, 1104 (9th Cir. 2016).  Some of our recent cases hold fast to the 
Salerno principle.  See, e.g., Am. Apparel & Footwear Ass’n, Inc. v. 
Baden, 107 F.4th 934, 938–39 (9th Cir. 2024).  But some other cases, 
including some published after American Apparel, place the challenge in 
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a provision in the law can be constitutional under some 
factual circumstances or is always unconstitutional, no 
matter the facts.  United States v. Rahimi, 602 U.S. 680, 708 
(2024) (Gorsuch, J., concurring).  The majority argues that 
because EPCA does not mention or regulate “process 
heaters,” no one can invoke a facial challenge against all the 
other appliances that are directly mentioned, regulated, and 
preempted by the EPCA.    

But if we accept the majority’s characterization of a 
facial challenge, any state can evade a federal preemption 
facial challenge by just adding an extra item in the statute 
(an appliance in this case) that is not covered by federal law.  
Just as “States and localities can’t skirt the text of broad 
preemption provisions by doing indirectly what Congress 
says they can’t do directly” they cannot append statutory 
codas to avoid this form of judicial review.  Cf. CRA, 89 
F.4th at 1106–07 (collecting cases for the proposition that 
preemption cannot be avoided by shifting the regulatory 
focus).  Such an understanding of facial challenges would 
allow states to pass facially invalid laws—and add just one 
outlier valid provision—to deflect facial challenges. 

Consider the following analogy:  Suppose Congress 
passes a law making it unlawful to (i) criticize the President 
or members of Congress, (ii) parody them, (iii) humiliate 
them, or (iv) threaten them.  Everyone will agree that 
sections (i)–(iii) are facially unconstitutional (i.e., 
unconstitutional no matter the facts) but that section (iv) 
depends on the facts (e.g., is it a “true threat” that falls 
outside the First Amendment?).  Under the majority’s 
reasoning, there can be no facial challenges to sections (i)–

 
a specific context and examine its application within that frame.  Mont. 
Med. Ass’n v. Knudsen, 119 F.4th 618, 625–27 (9th Cir. 2024). 
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(iii) because the statute could be constitutional under section 
(iv) in some circumstances.  Such an artifice is not and 
should not be our law. 

Rather, we should address this case in the appropriate 
“setting” or scope of the challenge.  Mont. Med. Ass’n v. 
Knudsen, 119 F.4th 618, 624–25 (9th Cir. 2024).  Just as in 
Montana Medical, where the challengers sought an 
injunction in “all health care settings,” id., the challengers 
here seek to prohibit the rule’s application to “certain 
categories of natural gas appliances covered by” EPCA.6  
Viewed from that proper lens, a facial challenge is 
appropriate here because a zero NOx rule for water heaters 
will always be preempted under federal law, no matter the 
facts.  Id.  Facial challenges allow a party “to vindicate not 
only his own rights, but those of others who may also be 
adversely impacted by the statute in question.”  City of Chi. 
v. Morales, 527 U.S. 41, 55 n.22 (1999).  The Supreme Court 
has blessed their use in foundational cases defending our 
constitutional order.  See, e.g., Sorrell v. IMS Health Inc., 
564 U. S. 552 (2011) (First Amendment); District of 
Columbia v. Heller, 554 U. S. 570 (2008) (Second 
Amendment); City of L.A. v. Patel, 576 U.S. 409 (2015) 
(Fourth Amendment); Morales, 527 U. S. 41 (1999) (Due 
Process Clause of the Fourteenth Amendment); Kraft Gen. 
Foods, Inc. v. Iowa Dept. of Revenue and Finance, 505 U.S. 
71 (1992) (Foreign Commerce Clause).   

I respectfully dissent.  

 
6  The majority claims that Plaintiffs have not limited their challenge to 
EPCA covered appliances.  Maj. Op. at 34.  The complaint and prayer 
for relief indicate otherwise.  Our precedent requires that we treat this 
challenge in its appropriate scope.  Montana Medical, 119 F.4th at 624–
25. 
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